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Kickapoo Indemnification » WLCS: 0243/1

MCP:rvi;ksm : , 02/10/2000

.

1 AN ACT to create 41.41 (4) (d) of the statutes; relaﬁng to: authority for
2 indemnification of the federal government in connection with the transfer of land for

the Kickapoo Valley reserve.

w

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Jollows: . -

¥

SEcTION 1. 41.41 (4) (d) of the statutes is created to read:
41.41 (4) (d) The department of gdnﬂnistrva’tiqgma;} enter an agreement with the federal  ~
govemnment in connection with the transfer of land from the federal government to the state

for the Kickapoo Valley reserve that contains indemnification provisions required by federal

law.

(END)
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T B kAMLS 2
INTEROFFICE MEMORANDUM

SR

TO: SENATOR BRIAN RUDE
FROM: DENNIS FAY, TOURISM
. SUBJECT: TRANSFER OF KICKAPOO PROFERTY & HOLD HARMLESS AGREEMENT

DATE: 11/23/99

| ~30% ’
T ) p(/(oq. 3 " (9+=°

<z

_ The Water Resources Development Act 0696 authorizes the transfer of ownership of
the Reserve property from the U.S. Corps of Engineers to the State. As a condition of the
transfer, the Act requires “that the State of Wisconsin epters into a written sgreement with the
Secretary to hold the United States harmless from all claims arising from or ‘through the
operations of the lands and improvements subject to the transfer.” _

Ever since the memorandum of undemandmg was signed between the State and the Ho-
Chunk Nation in October 1997, the Board, through its lawyer, and the Corps, primarily
through the St. Paul office, had sporadic discussions concerning the content of the Fold

Harmless clause.

"The most recent communication from the Corps is that the hald harmless agreement
should read as follows. “The State shall hold and save the Government free from all damages
arising from the construction, operation, maintenance, repair, replacement, and rehabilitation
of the Project and any Project-related bettermuents, except for damages due to-the fault or
negligence of the Government or its contractors.” :

The Corps is willing to include the following language as a limitation on the agreemeat.
“Nothing herein shall constitute, nor be deemed to constitute, an obligation of furure
appropriations by the Legislature of the State of Wisconsin.” As part of the communication
:;e tllCeorps notes that the underlined language will have to be tailored to meet the requiremeats

Act. -

The difficulty is that the Amorney General has consistently stated that state agencies lack the
authority to sign such a hold harmless agreement. Indemnification and hold harmless
provisions are generally prohibited by the Wisconsin Constiturion because, if enforced, they
require the state to pay a claim for which there has been no legislative appropriation. To the
extent the legislature has provided statutory authority for paying these types of claims, the
Constitutional provisions bave been satisfied. Section 895.46, Stats., is the only starutory
authoriry that applies. Section 895.46, Stats., requires the state to indemnily its officers,
employees and ageats for claims arising out uf the scope of their employment. Section 893.82,
Stats., effectively supplements s. 895.46, Stats., by requiring timely notice of a claim as a
condition precedent to bringing suit against an officer, employee or agent. It also limits the
amount of damages recoverable in such actions to $250,000.
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The language the Corps wants is considerably broader than what is authorized by ss.

895.46 and 893.82, Stats. If called upoa to decide the legal validicy of such contract language, a

court might void the contract in its eatirety, although that seems unlikely. It might limit the

Stare’s lizbility to what is allowed under ss. 89546 and 893.82, Stats. However, it mighr also

enforce the provision as written: Purther, enforcement might be ordered, in: some measure,

against the state representatives who sign the contract, if the court concludes, as it likely

would, that there is no aur.hg 10 sign a contract which includes such a broad indemnity

provision. In that event, it is dlso possible that the state representatives who sign the contract

" might not be entitled 1o statutory indemmification, since they would likely be found to have
been acting outside the scope of their employment.

Unfortunately, the limiting language, “Nothing herein shall constitute, nor be deemed

to copstitute, an obligation of future appropriations by the Legislaruse of the State of

- Wisconsin®, suggested by the Corps does not help. The language appears to be an attempt to

avoid the Constitutional proscription noted above, but .according to the Awtoraey General,

does not work. The Constitutional proscription is aot against “future appropriations,” but
rather is against the payment of any claim without legislative appropriation.

From the beginning of our discussions with the Corps I have suggested language that
provides indemaification subject to the limirs of ss. 895.46 and 893.82, Stats, In fact, I have
provided an example to the Corps of a lease it has with the Deparunent of Natural Resources
for the Fox Locks that includes the suggested limited indemnification clause. That language
reads, “The Stare shall hold and save the Government free from all damages arising from the
construction, operation, maintenance, gepair, replacemeat, and rehabilitation of the Project,
and any Project-related bettermeats, to the extant such damages are due to the negligence ofa
state officer, employes or agent acting within the scope of his or.her employment, subject only
to the limitations of s. 893.82, Wis. Stats.” The St. Paul office of the Corps has stated that the
suggested language does not conform to the requirements of the Act. A

More recently, I have suggested the following language. “The State shall hold and save
che Government free from all damages arising from the construction, operation, maintenance,
repair, replacement, and rehabilitation of the Project, and any Project-related berterments,t0 _
the extent such damages are due to the negligence of a state officer, employee or agent acting
wiikis the scope of his or her employment. Any claim hereunder shall be subject to the
limitations of s. 893.82, Wis. Stats., unless the Wisconsin Legislature specifically authorizes
payment of the claim™ I have also suggested that the State might consider the purchase of an
fnsurance policy as a substitute for the broader indemnity clause. The Corps has not yet
officially responded to the most recent suggestions. The informal indication from the St. Paul

Office is negative.

The St. Paul Corps office understands that under current law we are not able to sign
the indemnity clause it believes is necessary for the land transfer. It has suggested that the
Legislature pass the necessary legislation. It is aware of s. 30.205, Stats., that authorizes the
DNR to sign the necessary indemaity clause for certain waver resources projects and suggests

passage of similar legislation for the Board.

.
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Over the 2 years since the signing of the MQU, little to no progress bas been made on
this issue through discussions with the St. Paul office of the Corps. To date, there has been
Limited to no direct contact with the Washington offices of the Corps in spite of requests from
members of the Wisconsin delegation for that direct dialogue. It is difficult to say whether
direct contact would make a difference in the negotiations over this issue, but it is probably
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1999 - 2000 LEGISLATURE LRB-4532f

AN Act )

connection with the transfer of land for the\{{ickapoo valley reserve.

.; relating to: an agreement to indemnify the federal government in

Analysis by the Legislafive Reference Bureau

Under current law, the department of tourism may acquire from the federal
government land adjacent to the Kickapoo River.¥This land, known as the Kickapoo
valley reserve, is to be managed for recreational and vacation use and in such a way
as to preserve its unique environmental, scenic and cultural features. This bill
authorizes the department of administration, in connection with the land transfer,
to enter into an agreement with the federal government containing indemnification
provisions required by federal law.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 41.40 of the statutes is renumbered 41.40 (1).

SECTION 2. 41.40 (2)\)0(f the statutes is created to read:
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SECTION 2

v
41.40 (2) In connection with the transfer ofland under sub. (1), the department
of administration may enter into an agreement with the federal government that
contains indemnification provisions required by federal law.

(END)
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